REDWVNGS HORSE SANCTUARY
AN MAL PROTECTI ON | NSTI TUTE GF AMER CA

| BLA 97-199, 97-200 Deci ded March 18, 1999

Appeal froma decision by the Tonopah FHeld Sation Manager, Bureau of
Land Managenent, inplenenting a determnation to gather excess wld horses
wthinthe Sone Gabin Allotnent, Nevada, through a full force and ef f ect
determnation. Nv-060.

Affirned.
1. WId Fee-Roaning Horses and Burros Act

If the Secretary (or his designate) determnes, on
the basis of infornmation available, that an overpop-
ulation of wld horses or burros exists on a given
area of the public lands and that action is neces-
sary to renove excess aninals, the Secretary has
authority to imedi atel y remove excess aninal s from
the range so as to achi eve appropri ate nanagenent
levels, restore a thriving natural ecol ogi cal bal ance
to the range, and protect the range fromthe deteri -
oration associ ated w th overpopul ati on.

APPEARANCES.  Deborah Hlsworth, Carnel, Galifornia, for the Redw ngs
Horse Sanctuary; Nancy Wiitaker, Sacranento, Galifornia, for the Aninal
Protection Institute of Averica;, Bruce HIIl, Esq., Gfice of the Solicitor,
US Departnent of the Interior, Salt Lake dty, Wah, for the Bureau of
Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

The Aninal Protection Institute of Anerica (APIA and the Redw ngs
Horse Sanctuary (Redw ngs; together Appel | ants) have appeal ed a deci si on
i ssued by the Tonopah Held Sation Minager, Bureau of Land Managenent
(BLN), dated January 14, 1997, and anended January 28, 1997, to gat her
excess Wld horses wthin the Sone Gabin Allotnent in Nevada. Because
of the simlarity of issues involved, the separate appeal s of the two
Appel | ants have been consol idated for the Board' s revi ew

Inits January 14, 1997, Decision, BLMexpl ai ned that severe drought
conditions wthin the Sone Gabin Al ot nent necessitated the publication

of a notice of closure for the allotnent effective Decenber 15, 1996.
According to BLM yearlong use by wld horses and |ivestock contri buted
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to the current conditions wthin the Sone Gabin Allotnent. The

acconpanyi hg w I d horse renoval plan called for the renoval of all wld
horses fromthe all ot nent on BLMadnmini stered | ands. |n accordance wth 43
CF R 8 4770.3(c), BLMplaced its final decisionin full force and effect.

Based on public comment on the January 14, 1997, Decision, BLManended
that Decision and gather plan by its January 28, 1997, Decision. That
Deci si on provided as a recommended nanagenent action that all wld horses
above a mni num| evel of 50 head be renoved fromthe Sone Gabin Al ot nent
on BLMadmni stered lands. BLMstated that the wild horses remaining in
the allotment would be left in those areas having the greatest amounts of
forage and water and that the renoval effort woul d concentrate on those
areas experiencing the greatest adverse inpacts. Again, BLMplaced the
decision in full force and effect.

BLMs authority to manage w | d horse popul ations is provided by the
WId Fee-Roaming Horses and Burros Act (the Act), as anended, 16 US C
88 1331-1340 (1994), and inplenenting regulations in 43 CF. R Part 4700.
The provisions of 43 CF. R 8 4770.3(c) enpower the authorized officer of
BLMto place wld horse removal decisions in full force and effect
regardl ess of an appeal. A Request for Say submtted by Appel | ants was
deni ed by the Board in an Oder dated March 6, 1997.

In their appeals, Appellants object to BLMs use of "energency
renoval " procedures to renove wld horses fromthe allotnent rather than
inposing a closure to |ivestock under 43 CF.R 8§ 4710.5 to protect wld
horse and burro habitat. According to Appel lants, the "energency renoval "
allows BLMto circunvent 43 CF. R § 4710.5 by taking |ivestock off the
allotnent tenporarily, banishing the wld horses pernanently, then
returning the |ivestock.

Inits appeal, APLArequests that the renoval s be stopped; that
suppl enental feedi ng be provided over the wnter; and that closure to
livestock under 43 CF.R 8 4710.5 be ordered until an assessnent of
carrying capacity is conpl et ed.

In response, BLMasserts that 43 CF. R § 4110.3-3(b), rather than
43 CF.R 8§ 4710.5, is the correct authority for BLMaction because sinply
renoving livestock wll not protect habitat for wld horses. BLMexplains
that both cattle and wld horses nust be renoved in order to protect the
soil and vegetative resources for future uses such as cattle grazing,
wld horses and wildlife. BLMstates that feeding the horses hay over
the wnter is inpractical due to the conpl ex National Environnental Policy
Act analysis that BLMwoul d be required to conplete. BLMnotes that
suppl enental feeding of wld horses woul d al so be i nappropriate because
such action woul d anount to artificially naintaining a popul ati on that the
range coul d not support.

In response to Appel lants' assertion that the wild horses woul d be
pernmanently gone fromthe allotnent, BLMstates that it anticipates that
the wld horses would be allowed to return to the current Appropriate
Managenent Level of 364 head through natural recruitnent and i nmgration
from
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nei ghboring herd areas. BLMnoted that the new popul ation | evel woul d be
dependent upon additional nonitoring data.

O February 24 and March 3, 1997, Appellants filed replies to BLMs
response. AP A contends that based on BLMs January 21, 1997, report
describing range conditions, there is no reason to believe that extensive
feeding, if any, is necessary, because there is abundant w nter forage
avai l able for wld horses. No evi dence of such forage was presented in
t hese subm ssions and no studies that woul d refute the BLM det er mnati on
were provided. Smlarly, APMAfilings submtted on My 9 and August 18,
1997, do not address directly the nerits of the chal | enged deci si on but
rather allege overall BLMnonconpliance wth the Act.

[1] Section 3(b)(2) of the Act, 16 US C § 1333(b)(2) (199),
provides the statutory authority for the removal of excess wld horses from
the public range. Specifically, if the Secretary (or his designate)
determnes, on the basis of available information,

that an overpopul ati on exists on a given area of the public | ands
and that action is necessary to renove excess aninal s, he shall

i medi atel y renove excess aninmal s fromthe range so as to achi eve
appropri ate nanagenent |evels. Such action shall be taken * * *
until all excess aninal s have been renoved so as to restore a
thriving natural ecol ogi cal bal ance to the range, and protect the
range fromthe deterioration associ ated wth overpopul ation.

The goal of wld horse nanagenent is to naintain a thriving natural
ecol ogi cal bal ance anong wi |1 d horse popul ations, wldife, |ivestock, and
vegetation and to protect the range fromthe deterioration associated wth
overpopul ation. 16 US C § 1333(a) (1994); Dahl v. dark, 600 F. Supp.
585, 593 (D Nev. 1984); CGommission for the Preservation of WId Horses,
139 I BLA 327, 329 (1997), and cases cited. "[E xcess aninal s" are defined
as those "which nust be renoved froman area in order to preserve and
nmaintain a thriving natural ecol ogi cal bal ance and mul ti pl e-use
relationship inthat area.” 16 US C § 1332(f) (1994). A determnation
that renoval is warranted nust be based on research and anal ysis and on
noni toring prograns that include studies of grazing utilization, trends in
range condition, actual use, and climatic factors. Mchael B ake, 135 | BLA
9, 14 (1996); Aninal Protection Institute of Awerica, 117 IBLA 4, 5 (1990).

The legislative history of the Act reflects that the Secretaries of
Interior and Agriculture "are given a high degree of discretionary
authority for the purposes of protection, nanagenent, and control of wld
free-roamng horses and burros on the public lands,” Gonf. Rep. No. 92-681,
92nd Gong., 1st Sess. (1971), reprinted in 1971 USCCAN 2159, 2160.

Departnental regul ations at 43 CF. R 88 4710.3-1 and 4710. 4 provi de
that the managenent of wld horses is to occur wthin designated herd
nanagenent areas (HWR's) or wthin nore extensive "herd areas,” which are
defined at 43 CF. R 8 4700.0-5(d) as the as the "geographi c area
identified as having been used by a herd as its habitat in 1971." A BM
deci si on
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ordering the renoval of wld horses frominside an HW in order to achi eve
statutory objectives, is coomtted to its sound discretion. See Aninal
Protection Institute of Averica, 109 IBLA 112, 123-24 (1989). BLMis al so
authorized by 43 CF. R 8§ 4170.4 to renove w |l d horses fromareas outside
herd areas. Aninal Protection Institute of Averica, 118 I BLA 20, 24-25
(1991); Gaig C Donner, 111 IBLA 332, 342 (1989).

As we noted in our March 6, 1997, Qder, BLMhas provi ded i nfornation
to substantiate its claimthat severe drought conditions exist wthin the
Sone Gabin Allotnent. Ve further noted that, on January 21, 1997, BLM
sent APLA and other interested parties a 12-page report summarizing the
current conditions in the allotnent which included infornation on
ecol ogi cal site inventory, use pattern nmapping, precipitation, critical
wnter range sites, and actual use by cattle and wld horses. Appellants
have not submtted any studies of their own to contradict BLMs findi ngs.
Nor have they shown error in BLMs determination that severe conditions
exist, and that irreparable harmto the range and wld horses w | occur
unl ess the horses are renoved.

Ve find that Appellants' concerns are cogently and succinctly answered
by BLMs responses and that those responses are supported by the record.
The al | eged shortcomings clai ned by Appellant wth the renoval action are
unsupported by evidence and fail to cast doubt on either the necessity or
propriety of the renoval or its confornmance to applicable | aw and
regul ation. As we have previously held in appeal s of horse renoval
actions, the burden is on the appealing party to showthat BLMs experts
erred in collecting the data on which the renoval is based, in interpreting
that data, or in reaching the conclusions to which it led. Gonmssion for
the Preservation of Wld Horses, supra, at 330-31. Mreover, BLMis not
required towait until the range is danaged before it takes preventive
action; proper range nanagenent dictates herd reduction before the herd
causes damage to the rangeland. |f the record establishes current resource
danmage or a significant threat of resource danage, renoval is warranted.

Appel | ants have not shown that this renoval was based on erroneous
informati on or was unnecessary.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

WIl A lrwn
Admini strative Judge
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